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'I'he Federal nghway Administration (FHWA) is issuing this interim guidance on 23 USC
§139(1) This guidance discusses publication of §139(1) notices for FHWA and other Federal
agency actions on transportation projects. The information in this interim guidance is based on
curréit perspectives on the new law and its administration. As experience with the application of
the law pmwdes new mSLghts or presents new issues, the FHWA will update this guidance.

Background

On August 10, 2005, the Pres1dent signed into law the new surface transportation act, the “Safe,

~ Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users” (SAFETEA-
LU) (Pub.L. 109-59; 119 Stat. 1144). Section 6002(a) of SAFETEA-LU includes a provision
limiting the time period for filing claims that challenge permits, licenses, or approvals issued by
Federal agencies for a highway or public transportatmn cap1ta1 project, such as transit (Pub.L.
109-59, 119 Stat. 1144, 1857). The provision creates a maximum statute of limitations period of
180 days. The text of the new law, codified as 23 USC §139(1), is reproduced below.




Section 6002(a):
Sec. 139 Efficient environmental reviews for project decision-making
() Limitations on Claims.--

(1) In general --Notwithstanding any other provision of law,

a claim arising under Federal law seeking judicial review of a
permit, license, or approval issued by a Federal agency for a
highway or public transportation capital project shall be barred
unless it is filed within 180 days after publication of a notice in
the Federal Register announcing that the permit, license, or
approval is final pursuant to the law under which the agency action
is taken, unless a shorter time is specified in the Federal law
pursuant to which judicial review is allowed. Nothing in this
subsection shall create a right to judicial review or place any
Iimit on filing a claim that a person has violated the terms of a
permit, license, or approval.

(2) New information.--The Secretary shall consider new
information received after the close of a comment period if the
information satisfies the requirements for a supplemental
environmental impact statement under section 771.130 of title 23,
Code of Federal Regulations. The preparation of a supplemental
environmental impact statement when required shall be considered a
separate final agency action and the deadline for filing a claim
Jor judicial review of such action shall be 180 days after the date
of publication of a notice in the Federal Register announcing such
action.

Gnldance v
The 180-day limitation period established by 23 U.S.C §139(1) applies to a permit, license, or
approval decision by a Federal agency if:

1. The decision relates to a highway or public transportation capital project; and

2. Anotice is published in the Federal Register announcing that Federal agencies have
- taken action that is final under the Federal law pursuant to which the action was
taken.

If no notice is published, the period for filing claims is not shortened from what is provided by
other parts of Federal law. If other Federal laws do not specify a statute of limitations, then a six-
year claims period applies.

Section 139(1) is intended to expedite the resolution of issues affecting transportation projects.
Whether a §139(1) notice is needed, or is the best way to achieve such resolution on a project, is
a risk management decision. A determination should include consideration of the actual risk of
litigation, and the potential effects if litigation were to occur several years after the FHWA
National Environmental Policy Act (NEPA) decision or other Federal agency decisions. A
§139(1) notice can be used for a highway or transit project regardless of the category of




docuimentation uséd under NEPA. The FHWA anticipates that it will publish notices for most
environmental impact statement (EIS) projects and many environmental assessment (EA).
projects, The FHWA does not expect that the notice process will normally be appropriate for
projects that qualify as categorical exclusions (CEs) under NEPA.

The FHWA encourages efforts to help stakeholders and the public to understand this change in
the law. For that reason, the FHWA believes that it would be useful to include a statement
summarizing §139(1) i in future NEPA documents. A sample appears below in response to
Question 22.

The remainder of this interim guidance provides additional information on administration: of the
provisions- of 23 USC §139(1) in a “question and answer” format. Sample forms a.ccompany ‘this
interim guidance, The purpose of the samples is to assist the FHWA Divisions in preparing
notices for Federal Register pubhcatxon The FHWA recommends that the Divisians coordinate:
with field counsel when preparing the nouces :

1. 'What is the “limitations on claims” provision in 23 USC §139(1)?

The: Timitation on claims provision establishes a category of final action by Pederal agencies: that;

can-be made subject to a 180-day time limitation for seeking judicial review. The law applies
only-to Federal agency decisions on highway or public transportation capital projects. The law
will provide-certainty and predictability in the transportation decision-making process and for
transportation program implementation. If a §139(1) notice is published in the Federal Reglster
}dcciamn% that the re have been final Federal agency actions, then claims covered by the notice

‘186 days, then the shorter time lnmt apphes If the statute in quest:on has a Judmlal rev:ew ‘
prov:&non that cemams a trme pcuod greater than 180 days, then the 180-day time Hmit apphes.-‘ :

fmm wmhg Judmal review regardless of the time penod for- clauns provided by stamte This

& cision in a way that makes it unfair to change the outcome of the decrsxon—makmg process
2 1k phystcal constructmn of the pro;ect is underway)

) Federal agency actions are included under the “permit, hcense, or approval”
rge-of 23 USC §139(1)?

; (1) notice can be used for any final action by a Federal agency that is reqmred fora
hxgh:. VAY OF pubhc tfansportauon capital project and is: subject to judicial review. This includes -

180 days after the.date of the Federal Reglster notice. Note that a damsmn -

¢, known as laches, may apply in cases where someone has acted on the Federal agehcy ‘
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> " isiéns-;éffother_ Federal agencies that apply to the project or that the FHWA considers when -
- making its own decisions in accordance with NEPA.

5. ‘How does the FHWA determine whether a decision is ”final” within the meaning of 23
USsC §139()?

i‘:Generally, a Federal agency action is considered final if the agency has completed its decision-

~making process under the relevant law and the action is one that determines rights or- obhgattons

‘or'is-an-action from which legal consequences will flow. For example, when the FHWA sigris a

R ord of Decision (ROD), that is the final action in the FHWA’s decision-making process :
uinder NEPA with respect to issues such as project alternatives, potential environmental effects of :
the project, and avoidance and minimization of impacts. !

Inmost instances, the FHWA Division will be able to determine ﬁnality for purposes of §139(1)
-based .on its knowladge of the project and of the Federal agencies’ decision-making processes. If
-questions arise in this area, the Division should consult with the FHWA Office of Chief Counsel
‘before making a determination. Guidance will be issued if needed.

‘What is requi‘red in order for the notice to apply to claims under Federal laws oth,er
- y EPA?
Whlle there is a presumiption that the notice will cover all Federal agencies’ actions that relate to C :
‘th ‘project and dre within the scope of §139(1), the notice should expreSSIy state that other

eral agencies ‘have taken actions that are final under the govemmg laws. The key laws listed
he: riotice should include those under which the Federal.agencies took final'action. The sample.
and. example that accompany this interim guldance illustrate these pomts

1. })ow asmgnmgnt of CE responsnblhties under SAFETEA-LU §6004 or §6005 or |

‘the use of the =limltation on claims provnslon"
Betaiise the SAFETEA-LU delegations substitute the State for the FHWA in the NEPA process
‘ C;§139(l) notice w1ll reﬂect the fact that the NEPA decnsxon is 1ssued by tha State

) dininist dther Federal programs, such as the Fioodplam Permrt program?
Section. 139(I) applies only to Federal agency actions. If a State agency is acting as a Federal
agency, as is the case under the §6004 SAFETEA-LU provisions for CEs, then §139(1) applies. If
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 the State agency is acting as a State agency under the authority of State laws, then §139(1).does
not apply.

10. Can the §139(]) notice process be used if project decision-making was completed prior
to the effective date of SAFETEA-LU on August 10, 2005?
Yes. Because publishing the notice will establish a reasonable periad of time (180 days)
prospectively for filing claims, it may be used for projects on which the NEPA decision was
made prior to August 10, 2005. The 180-day period will run from the date the notice is
published. As stated previously, the Division should work with field counsel to decide whether
“publication of a notice is a good choice for the project(s) in question.

If a Division wishes to publish notice for several projects that were approved before August 10,
2005, it ‘may wish to use the multi-project sample form as a guide for consolidating the projects.
under a single notxce

11. Does the limitation on claims provision apply to all NEPA categories-of projects?

“The process can be used for any category of NEPA project that generates a documented decision.
This includes documented CEs, EAs, and EISs. Before deciding to publish a notice, the FHWA
Division, intconsultation with the State, should consider whether publication is Justlﬁed “This is
further discussed below.

12, How does the prolect’s NEPA category (CE, EA, EIS) affect whether the notice should
_ beused?

The likely benefits of pubhc notice, as well as the risk and potentxal effects of litigation, . .
ally.are.different for each.category. Most EIS projects will merit use of the §139(1). notnce

pically are: substantial in size and complexity, and the pownttal effects of delay

;notme, dependmg upon the nature of the project, the types of issues ‘decided, the estimated .
likelibpod-of future litigation, and the potential effects of litigation. By contrast, the use ofa. -~ -
§139(1) notice for-a documented CE should be rare, and the FHWA anticipates that the notice . -
will be: appropnate only for a very limited number of documented CE pro;ects

- 130 Wllat kmds of factors should be considered when deciding whether to pubhsh a §139(!)-
' notice? - _
The: goal isto- balam:e thc beneﬁts of provndmg notice 1o the pubhc abom the Federal

o “J:n_rncnt’s declslons, against the costs of doing so. In all cases, it is important 1o consider the _

tacts of the project when decidirig whether to publish a notice, The Division must determing
whether publication of the notice, which starts its own 180-day clock for claims, isthe best
course it light of alt factors affecting the project. The, FHWA recommends that Divisions. work
with their ﬁeld counsel as they make these determinations.

For practitloners doing the risk analysxs it will be useful to examine the potentxai for litigation
frorh several perspectives. If there are known interested parties threatening to file a lawsuit, then
the-notice may serve to ensure that such action occurs quickly. On the other hand, a notice fay -
prompt some parties to sue merely to preserve their claims until they are more certain whether
their interests are adversely affected by the Federal action. A notice may be very useful in cases
where there are no known potential lmgants but where there are complex or controversial i :ssues
OF impacts that may generate opposition in the future, as. the project moves mto an .

'due- to: litigation will be the greatest. EA projects also may be likely candidates for-a §-l 39( ,) . R

|
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implementation phase. A §139(1) notice will define the time period during which such *newly”
interested parties must act on their views. If a project has no substantial known or likely
‘opposition, then there may be little benefit from publication of a §139(1) notice.

14. Can the limitation on claims process be used for tiered EISs?

" Yes, the §139(1) notice provision does apply to a tiered EIS to the extent that the tiered EIS
results in final decisions. The FHWA is coordinating with other Federal agencies on this topic
and will issue additional guidance, including a sample form, by February 2006.

15.:Can 23 USC §139(1) notices for several projects be consolidated for publishing as a
single notice in the Federal Register to save time and costs?
Nothing prohibits the consolidation of notices for multiple projects into a single Federal Regxster'
- notice. This may be a cost effective approach if the Division is publishing several notices in the
same time frame. A sample form for a consolidated notice accompanies this interim guidance.

16. Who decides whether a limitation on claims notice gets published in the Federal
Register?

The: decxslon whether to use the §139(1) notice process is one that the FHWA Division will -

‘make, in-consultation with the State. For existing Federal Lands Highway projects, ccnsultauon

_.should take place with the lead agency for NEPA, if it is an agency other than the FHWA. If

Federal Lands has assumed joint lead agency responsibilities, the two agencxcs wxli decnde

' ’-togethcr

17V .é yaf: mforma;non should be included in a §139([) limitation.on clmms notice?
. The:notice must provide enough information to give the public reasonable notice of the. gencral
‘nature of the- project and of the fact that there has been action by one or more Federal agencies’
that {8 final and subject to the 180-day limitation period: The notice should specify that claims -
will be barred at the end of the 180-day period, and state the legal authority for agency action .
and forthe 180—day limitation. Notices often will cover actions by several Federal agencies and
of apency decisions; rather than just the FHWA’s NEPA action. In such case, the notice.
8 uld state that it apphes to the actions of those other Federal agencies and-to all laws under .
_ “which Federal agencies took action. The sample forms and example that accompany ﬁns mtemn

: gutdance contam tanguage covermg these points. :

Other factors to conmdar in drafting a notice include how.to 1dent1fy the pro_)ect ina way Ehat the
genér a} public will understand, and how best to direct readers to.one or. more sources for detailed.
information about the project and the decisions made by the Federal agencies. Because the notice
.contams only very abbreviated information about a project, and the burden is placed on the

to seek detailed information, the instructions for obtaining detailed information are

ly impoitant. Websites are an excellent resource for this purpose, although alternative
‘mieans for obtaining information still will be important for those who do not have easy access to

the Internet.

Section 135()) notices must comply with Federal Register techmcal requirements. The sample
forms reﬂact the necessary format. Some important points to remembcr

1. A FHWA official with appropriate delegated authority must sign the notice. This is-
usually the Division Administrator (DA).
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- 2. The “issuance date” must be the same date as when the notice actually is signed. Pre~
and post-dating ate not acceptable.

3. The person whose name is inserted in the signature block must be the person who
~ signs the notice. It is not permissible to sign for another person.

4. The signatory must sign three (3) originals of the notice.
5. There should not be a page number on the first page of the notice.

6. There should be two spaces between the period at the end of one sentence, and the
first letter at the beginning of the next sentence.

'18. How do.the: §139(l) sample forms work?
The Divisions can use the sample forms as models when they prepare §139(1) notices under this
‘interim. guidance for an EIS, EA, or documented CE project. The sample forms include
mstmeﬁons (in bold and bracketed text) for inserting project-specxﬁc information into the notice.
 When using a sample form, the Divisions will need to exercise professional judgment about how
to:adapt the form to meet the needs of the project. The FHWA encourages the Divisions to work
gir envitonmental specialist and their field counsel when questlons arise about the
propriate content for a particular project notice. Those mdxvnduals in turn, can consult w1th
dq arters representatives as needed.

_Qnofexample uf the Judgment rEqulred is in completing the section that: lasts the pmnary FederaI
e I whlch the Federal agencnes have made fmaI dec:sxons on the pmject. Wlule the

ion penod, the hst of laws is intended to help inform readers about the types of matters -

by the Federal agencies. It is not intended to be an all-inclusive list of the.faws rélevant

leral agency decision-making. For many projects, it may be appropriate to list only the key

under which Federal agencies took their actions, such as the Federal- aid Highway Act,

. ‘NEP 4(f), Section 106, and the Clean Air Act. In some situations, -a:more extensive list may-be
f other laws create the authority (or the obligation) for decisioris that are potentially

controversial, or are of hagh interest to major stakeholders or the general public. Appendix A t

, 'tlals terim. gmdance lists the laws that are most commionly involved in transportation demsmns~

. The list is mtended as a reference tool for those prepanng §1 39() notwes

ig:guidance includes the following three types of sample forms: a single EIS project where all
agency decisions have been made; a notice covering a Federal agenicy decision made

» FHWA acted and issued an initial §139(1) notice; and a consolidated notice to cover
multiple projects of varying NEPA categories. An example also is provided, showing a mock-up
of an actual notice. As needed, the FHWA will issue additional sample forms to cover other
types ofsrtuanons

19. i a much detail should be included in the notice’s description of the project?
The d@s_, iption of the project should be very brief and contain only the information that is
mhcal to-a readet’s comprehension of the general nature of the project. For example, it'is not
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‘necessary to recite the history of the project or details about how or why decisions were made.
" The following examples illustrate an appropriate level of detail for project descriptions:

Example 1: Notice is hereby given that the FHWA and other Federal agencies
have taken final agency actions by issuing licenses, permits, and approvals for the
following highway project in the State of Illinois: U.S. Route 20 from Galena to
‘Freeport in Jo Daviess and Stephenson Counties. The project will be a 79.8 km
(49.7 mii) long, four-lane freeway with grade separations at all intersecting
roadways (i.e. a fully access-controlled facility). It will begin northwest of
Galena near the existing intersection of IL Route 84 and U.S. Route 20. It will
then proceed to the north and east of Galena, south of the Galena Territory, along
the north side of Tapley Woods, north of Elizabeth and Woodbine, north of
Stockton and south of Lena. It will end northwest of Freeport, tying into the
western end of the U.S. Route 20 Freeport Bypass. Except for the termini, which
tie in along the existing U.S. Route 20, the entire proposed freeway will be on
new alignment.

Exam gle 2: ‘Notice is hereby given that the FHWA and other Federal agencies
have taken final agency actions by issuing licenses, permits, and approvals for the
- following highway project in the State of Wisconsin: WI-26 State Trunk -
- Highway (STH) Improvements, Janesville at FH-90 to STH-60-East north of
“‘Watertown Road in Rock, Jefferson, and Dodge Counties. The project begins on
the north side of Janesville at.IH 90 and extends north about 48 miles (77 km) to
about 9'miles (15 km) north of Watertown at STH 60-East. The proposed-action-
jnvolves: upgzradmg the existing two-lane STH. 26:corridor to a four—iane dw;ded
'mrat highway ‘ .

',20 How shauld pubhcatxon of §139(}) notices be timed if 404 or other per

!ts or approva!s
remain outstanding as of the date of the FHWA ROD, FONSI, or- documented CE? ©
A §139(1) notice will not be effective unless the Federal agency action covered by the notice:

qna 'ﬁc_s as “final” within the meaning of §139(l). Usually, it will make sense to publish the

o §13 ) netlce only when all Federal agency permlts hcenses and approvals arein piace

notice immediately after the FHWA issues its ROD if the remaining: ‘Federal decisions

#re niot expeoted.to occur within a reasonable period of time. Another reason not to wait might be
if the remaining Federal decisions pertam to non-controversial matters that no one is hkely to.
litigate. Once the other Federal agencies have completed their demslon-makmg pracesses a
‘decisidbn can be made whether to publish an additional §139(1) notice. - :

If more than one notice is published for a project, the 180-day claims period will rim separately

or the Federal agency actions covered by each notice. For example, if a notice were published
fm? a FHWA ROD on December 1, 2005, and for the project’s §404 permit on August I, 2006,
the 180-day period for the NEPA claim would be measured starting on December 1, 2005. The -
Jimitation period for the §404 permit would start on August 1, 2006.

eptions may oceur. For example it may make sense to proceed Wlth ;rublmaitton of' the R



‘21. If a later notice is published for a separate permit (such as a 404 permit), and
someone files a lawsuit challenging that permit, will that lawsuit open up the FHWA
NEPA document for review even though an earlier §139(1) notice covered it?

We do not think so, but this is likely to be the subject of debate until decided through litigation.

In light of the language in §139(1), a prudent person contesting an action would assume that the

Federal agency decisions covered in the first §139(]) notice could not be challenged in litigation

following a §404 decision more than 180 days after the first notice.

22. Should a reference to the limitation on claims provision be included in NEPA
documents?

The FHWA recommends, but will not require, that future NEPA documents include a statement

setting forth the provisions in 23 USC §139(1) so that readers of the NEPA documentation are

aware of the statutory provision and its effects. A sample §139(l) statement appears below.

A Federal agency may publish a notice in the Federal Register, pursuant to 23
USC §139(1), indicating that one or more Federal agencies have taken final
action on permits, licenses, or approvals for a transportation project. If such
notice is published, claims seeking judicial review of those Federal agency
actions will be barred unless such claims are filed within 180 days after the date
of publication af the notice, or within such shorter time period as is specified in
the Federal laws pursuant to which judicial review of the Federal agency action
is allowed. If no notice is published, then the periods of time that otherwise are
_ pfoVided by the -Fe-deral laws governing such claims will apply.

23. Does the new hmitatlon on claims prowsnon affect how a prolect’s admlmstratlve
record is compiled? - :
The Hmitation on claims provision increases the importance of effectwe dmcumentation and

tracking of governmental agency decisions. It also will be importasit to ensure that copies-of the
de

A administrative record, even if those agencies acted after the FHWA NEPA decision.

"ons and supporting:documents for actions taken by other Federal agencies are included in

This is becanse the §139(l) notice will direct readers to the FHWA’s records for kaformatxon on . -

alt of the dec1smns relatmg to the project.

Iti some cases, it may be useful to consider ways to make it easier for readers of NBPA _
déouments to understand what Federal decisions are made in connection. with the project. It also
will bie helpful to evaluate how effectively the NEPA documentation informs readets of the
status: ofvancxus Federal agency decisions as of the time the NEPA documents are issued.

A §139(1) not-lce wxl]'d’lrec_t interested parties to the FHWA and the State for information about
the project and the project-related actions of various Federal agencies. For thisreason, it will be

very-important that both agencies have project records readily avaxlable for public' mspectwn as

of the date of the publication of the notice.

24. How is publication in the Federal Register handled? How does publication work in-
States that receive assigned powers under SAFETEA-LU §6004 or §6005? -

publication of a notice-of intent under NEPA. This applies regardless of §6004 or §6005 status.
The FHWA always must handle publication of the notice in the Federal Register.

ublication of the §139(1) notice should follow the same pracess used for authorization and

e e A5 NSRS, P S
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25. Who pays for the notices?

Presently, the cost of notices is paid from general operating expense funds of the FHWA. The
FHWA is developing a procedure to treat payment for notices as an eligible project cost, so that
FHWA would be reimbursed by the States. FHWA will issue guidance on that procedure by
January 2006.

Questions on this guidance may be addressed to Pam Stephenson, at
Pamela.Stephenson@fhwa.dot.gov or tel. (202) 366-2062, or Janet Myers at
Janet.Myers@fhwa.dot.gov or tel. (202) 366-2019.

Distribution:
HCC-30
HCC-EA
HCC-8O
HCC-MW
HCC-WE
HCC-FL
HEPE-1
HEPE-10
HEPE-20
HEPE-30
HFL-1

Attachments:

Appendix A - Reference List of Typical Laws and Executive Orders
Sample Forms (3)

Example (1)




APPENDIX A TO 23 USC 139(1) INTERIM GUIDANCE - REFERENCE LIST OF TYPICAL

LAWS AND EXECUTIVE ORDERS

Listed below are Federal laws and Executive Orders most often involved in transportation
decision-making. This list may be a useful reference when preparing the list of laws to
insert into 23 USC §139(1) limitations of claims notices.

1.

General: National Environmental Policy Act (NEPA) [42 USC 4321-
4351]; Federal-Aid Highway Act [23 U.S.C. 109].

Air: Clean Air Act, 42 U.S.C. 7401-7671(q).

Land: Section 4(f) of the Department of Transportation Act of 1966 [49
U.S.C. 303]; Landscaping and Scenic Enhancement (Wildflowers), 23
U.S.C. 319.

Wildlife: Endangered Species Act [16 USC 1531-1544 and Section 1536],
Marine Mammal Protection Act {16 U.S.C. 1361], Anadromous Fish
Conservation Act [16 U.S.C. 757(a)-757(g)], Fish and Wildlife

Coordination Act [16 U.S.C. 661-667(d)], Migratory Bird Treaty Act [16
U.S.C. 703-712], Magnuson-Stevenson Fishery Conservation and
Management Act of 1976, as amended [16 U.S.C. 1801 et seq.).

Historic and Cultural Resources: Section 106 of the National Historic
Preservation Act of 1966, as amended [16 U.S.C. 470(f) et seq.];
Archeological Resources Protection Act of 1977 [16 U.S.C. 470(aa)-11];
Archeological and Historic Preservation Act [16 U.S.C. 469-469(c)];
Native American Grave Protection and Repatriation Act (NAGPRA) [25

U.S.C. 3001-3013].



6. Social and Economic: Civil Rights Act of 1964 {42 U.S.C. 2000(d)-
2000(d)(1)]; American Indian Religious Freedom Act [42 U.S.C. 1996];
Farmland Protection Policy Act (FPPA) [7 U.S.C. 4201-4209].

7. Wetlands and Water Resources: Clean Water Act, 33 U.S.C. 1251-1377
(Section 404, Section 401, Section 319); Coastal Barrier Resources Act,
16 U.S.C. 3501-3510; Coastal Zone Management Act, 16 U.S.C. 1451-
1465; Land and Water Conservation Fund (LWCF), 16 U.S.C. 4601-4604;
Safe Drinking Water Act (SDWA), 42 U.S.C. 300(f)-300(j)(6); Rivers and
Harbors Act of 1899, 33 U.S.C. 401-406; Wild and Scenic Rivers Act, 16
U.S.C. 1271-1287; Emergency Wetlands Resources Act, 16 U.S.C. 3921,
3931; TEA-21 Wetlands Mitigation, 23 U.S.C. 103(b)(6)(m), 133(b)(11);
Flood Disaster Protection Act, 42 U.S.C. 4001-4128.

8. Hazardous Materials: Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), 42 U.S.C. 9601-9675;
Superfund Amendments and Reauthorization Act of 1986 (SARA);
Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 6901-
6992(k).

9. Executive Orders: E.O. 11990 Protection of Wetlands; E.O. 11988
Floodplain Management; E.O. 12898, Federal Actions to Address
Environmental Justice in Minoﬁty Populations and Low Income
Populations; E.O. 11593 Protection and Enhancement of Cultural
Resources; E.O. 13007 Indian Sacred Sites; E.O. 13287 Preserve

America; E.O. 13175 Consultation and Coordination with Indian Tribal



Governments; E.O. 11514 Protection and Enhancement of Environmental

Quality; E.O. 13112 Invasive Species.



FHWA EXAMPLE - 139(1) NOTICE

[Scenario: EIS project, all Federal agency decisions have been completed.]
DEPARTMENT OF TRANSPORTATION [4910-22-P]
Federal Highway Administration
Notice of Final Federal Agency Actions on Proposed Highway in Yourstate
AGENCY: Federal Highway Administration (FHWA), DOT
ACTION: Notice of Limitation on Claims for Judicial Review of Actions by FHWA
and Other Federal Agencies
SUMMARY: This notice announces actions taken by the FHWA and other Federal
agencies that are final within the meaning of 23 USC §139(1)(1). The actions relate to
a proposed highway project, U.S. Route 10, Milo to Freeport, in Washington,
Jefferson, and Lincoln Counties in the State of Yourstate. Those actions grant
licenses, permits, and approvals for the project.
DATES: By this notice, the FHWA is advising the public of final agency actions
subject to 23 USC §139(1)(1). A claim seeking judicial review of the Federal agency
actions on the highway project will be barred unless the claim is filed on or before
[Insert date 180 days after publication in the Federal Register]. If the Federal law that

authorizes judicial review of a claim provides a time period of less than 180 days for

filing such claim, then that shorter time period still applies.
FOR FURTHER INFORMATION CONTACT: Mr. Arthur Davis, Division
Administrator, Federal Highway Administration, 3000 Federal Drive, Capital City,
Yourstate 00000-0000; telephone: (888) 888-0000; e-mail:

Arthur.Davis@fhwa.dot.gov. The FHWA Yourstate Division Office’s normal
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business hours are 7:45 a.m. to 4:15 p.m. (eastern time). You may also contact Mr.
Benjamin Smith, P.E., Yourstate Department of Transportation, 10000 State Street,
Capital City, Yourstate 00000-0000; telephone: (888) 888-1111.
SUPPLEMENTARY INFORMATION: Notice is hereby given that the FHWA
and other Federal agencies have taken final agency actions by issuing licenses,
permits, and approvals for the following highway project in the State of Yourstate:
U.S. Route 10 from Milo to Freeport in Washington, Jefferson, and Lincoln Counties.
The project will be a 79.8 km (49.7 mi) long, four-lane freeway with grade
separations at all intersecting roadways (1.e. a fully access-controlled facility). It will
begin northwest of Milo near the existing intersection of YS Route 64 and U.S. Route
10. It will then proceed fo the north and east of Milo, north of Berlin and south of
Darby. It will end northwest of Freeport, tying into the western end of the U.S. Route
10 Freeport Bypass. The proposed freeway will be on new alignment. The actions
by the Federal agencies, and the laws under which such actions were taken, are
described in the Final Environmental Impact Statement (FEIS) for the project,
approved on August 10, 2005, in the FHWA Record of Decision (ROD) issued on
November 18, 2005, and in other documents in the FHWA administrative record.
The FEIS, ROD, and other documents in the FHWA administrative record file are
available by contacting the FHWA or the Yourstate Department of Transportation at
the addresses provided above. The FHW A FEIS and ROD can be viewed and

downloaded from the project Web site at www.dot.yourstate.gov/env/usl0feis.htm or

viewed at public libraries in the project area.
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This notice applies to all Federal agency decisions as of the issuance date of this

notice and all laws under which such actions were taken, including but not limited to:

1.

General: National Environmental Policy Act (NEPA) [42 USC 4321-4351];
Federal-Aid Highway Act [23 U.S.C. 109].

Air: Clean Air Act, 42 U.S.C. 7401-7671(q).

Land: Section 4(f) of the Department of Transportation Act of 1966 [49 U.S.C.
303]; Landscaping and Scenic Enhancement (Wildflowers), 23 U.S.C. 319.
Wildlife: Endangered Species Act [16 USC 1531-1544 and Section 1536], Marine
Mammal Protection Act {16 U.S.C. 1361}, Fish and Wildlife Coordination Act
[16 U.S.C. 661-667(d)], Migratory Bird Treaty Act [16 U.S.C. 703-712].

Historic and Cultural Resources: Section 106 of the National Historic
Preservation Act of 1966, as amended [16 U.S.C. 470(f) et seq.]; Archeological
Resources Protection Act of 1977 [16 U.S.C. 470(aa)-11]; Archeological and
Historic Preservation Act [16 U.S.C. 469-469(c)]; Native American Grave
Protection and Repatriation Act NAGPRA) [25 U.S.C. 3001-3013].

Social and Economic: Civil Rights Act of 1964 [42 U.S.C. 2000(d)-2000(d)(1)];
American Indian Religious Freedom Act [42 U.S.C. 1996]; Farmland Protection
Policy Act (FPPA) [7 U.S.C. 4201-4209].

Wetlands and Water Resources: Clean Water Act, 33 U.S.C. 1251-1377 (Section
404, Section 401, Section 319); Land and Water Conservation Fund (LWCF), 16
U.S.C. 4601-4604; Safe Drinking Water Act (SDWA), 42 U.S.C. 300(f)-
300(3)(6); Rivers and Harbors Act of 1899, 33 U.S.C. 401-406; Wild and Scenic

Rivers Act, 16 U.S.C. 1271-1287; Emergency Wetlands Resources Act, 16 U.S.C.
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3921, 3931; TEA-21 Wetlands Mitigation, 23 U.S.C. 103(b)(6)(m), 133(b)(11);

Flood Disaster Protection Act, 42 U.S.C. 4001-4128.

8. Executive Orders: E.O. 11990 Protection of Wetlands; E.O. 11988 Floodplain
Management; E.O. 12898, Federal Actions to Address Environmental Justice in
Minority Populations and Low Income Populations; E.O. 11593 Protection and
Enhancement of Cultural Resources; E.O. 13007 Indian Sacred Sites; E.O. 13287
Preserve America; E.O. 13175 Consultation and Coordination with Indian Tribal
Governments; E.O. 11514 Protection and Enhancement of Environmental
Quality; E.O. 13112 Invasive Species.

(Catalog of Federal Domestic Assistance Program Number 20.205, Highway
Planning and Construction. The regulations implementing Executive Order 12372
regarding intergovernmental consultation on Federal programs and activities apply to
this program.)

Authority: 23 USC §139(1)(1)

Issued on: [date signed]

Arthur Davis
Division Administrator
Capital City



FHWA 139(1) SINGLE PROJECT SAMPLE FORM

[Scenario: All Federal agency decisions, including §404, have been completed.]
DEPARTMENT OF TRANSPORTATION [4910-22-P]
Federal Highway Administration
Notice of Final Federal Agency Actions on Proposed Highway in [fill in state
name)
AGENCY: Federal Highway Administration (FHWA), DOT
ACTION: Notice of Limitation on Claims for Judicial Review of Actions by FHWA
and Other Federal Agencies
SUMMARY: This notice announces actions taken by the FHWA and other Federal
agencies that are final within the meaning of 23 USC §139(1)(1). The actions relate to
a proposed highway project, [fill in highway name/number and starting and ending
cities or other points) in the County [fill in county name(s)], State of [fill in state
name]. Those actions grant licenses, permits, and approvals ‘for the project.
DATES: By this notice, the FHWA is advising the public of final agency actions
subject to 23 USC §139(1)(1). A claim seeking judicial review of the Federal agency
actions on the highway project will be barred unless the claim is filed on or before
[Insert date 180 days after publication in the Federal Register] [previous phrase must
be included as written, including the brackets, since it is an instruction to the
Federal Register]. If the Federal law that authorizes judicial review of a claim
provides a time period of less than 180 days for filing such claim, then that shorter

time period still applies.



FOR FURTHER INFORMATION CONTACT: [fill in FHWA contact
information, including name, title, agency name, office address and regular office
hours, telephone, and e-mail) or (fill in State contact information, including name,
title, agency name, office address and regular office hours, telephone, and e-mail).
SUPPLEMENTARY INFORMATION: Notice is hereby given that the FHWA and
other Federal agencies have taken final agency actions by issuing licenses, permits,
and approvals for the following highway project in the State of [fill in state name]:
[Fill in very brief description of project (target is no more than 3-5 sentences):
project location, project/construction type, length of project, general purpose,
FHWA project reference number]. The actions by the Federal agencies, and the
laws under which such actions were taken, are described in the Final Environmental
Impact Statement (FEIS) for the project, approved on [fill in date], in the FHWA
Record of Decision (ROD) issued on [fill in date], and in other documents in the
FHWA administrative record. The FEIS, ROD, and other documents in the FHWA
administrative record file are available by contacting the FHWA or the [fill in name
of State agency) at the addresses provided above. The FHWA FEIS and ROD can be
viewed and downloaded from the project Web site at [fill in the link) or viewed at
public libraries in the project area [delete text on electronic and library access if not
applicable].

This notice applies to all Federal agency decisions as of the issuance date of this
notice and all laws under which such actions were taken, including but not limited to

[Insert the key laws under which Federal agencies have made final, documented



decisions about the project; drafters should not list any law for which the Federal

agency decision is not final.]:

L.
2.
3.
4.

(Catalog of Federal Domestic Assistance Program Number 20.205, Highway
Planning and Construction. The regulations implementing Executive Order 12372
regarding intergovernmental consultation on Federal programs and activities apply to
this program.)

Authority: 23 USC §139(1)(1)

Issued on: [date signed]

[Signatory Name]
[Signatory Title]
[City]



FHWA 139(I) MULTIPLE PROJECTS SAMPLE FORM

[Scenario: Projects involve a variety of NEPA categories and some have not yet
received final decisions on permits from other Federal agencies.)

DEPARTMENT OF TRANSPORTATION [4910-22-P]

Federal Highway Administration

Notice of Final Federal Agency Actions on Proposed Highways in [fill in state
name]

AGENCY: Federal Highway Administration (FHWA), DOT

ACTION: Notice of Limitation on Claims for Judicial Review of Actions by FHWA
and Other Federal Agencies

SUMMARY: This notice announces actions taken by the FHWA and other Federal
agencies that are final within the meaning of 23 USC §139(1)(1)-(2) /delete the “-(2)”
if the notice does not cover any SEIS projects]. The actions relate to various
proposed highway projects in the State of [fill in state name]. Those actions grant
licenses, permits, and approvals for the projects.

DATES: By this notice, the FHWA is advising the public of final agency actions
subject to 23 USC §139(1)(1)-(2) [delete the “«(2)” if the notice does not cover any
SEIS projects]. A claim seeking judicial review of the Federal agency actions on any
of the listed highway projects will be barred unless the claim is filed on or before
[Insert date 180 days after publication in the Federal Register] [previous phrase must
be included as written, including the brackets, since it is an instruction to the
Federal Register]. If the Federal law that authorizes judicial review of a claim
provides a time period of less than 180 days for filing such claim, then that shorter

time period still applies.



FOR FURTHER INFORMATION CONTACT: [fill in FHWA contact
information, including name, title, agency name, office address and regular office
hours, telephone, and e-mail) or [fill in State contact information, including name,
title, agency name, office address and regular office hours, telephone, and e-mail].
SUPPLEMENTARY INFORMATION: Notice is hereby given that the FHWA and
other Federal agencies have taken final agency actions by issuing licenses, permits,
and approvals for the highway projects in the State of [fill in state name] that are
listed below. The actions by the Federal agencies on a project, and the laws under
which such actions were taken, are described in the documented categorical exclusion
(CE), environmental assessment (EA), environmental impact statement (EIS), or
supplemental EIS (SEIS) issued in connection with the project [delete here, and
elsewhere, references to any document types that are not included in this notice],
and in other documents in the FHWA administrative record for the project. The CE,
EA, FEIS, or SEIS, and other documents from the FHWA administrative record files
for the listed projects are available by contacting the FHWA or the [fill in name of
State agency] at the addresses provided above. FEIS, SEIS, and ROD documents can
be viewed and downloaded from the FHW A Division’s Web site at [fill in the link]
or viewed at public libraries in the relevant project area [delete text on electronic and
library access if not applicable].

This notice applies to all Federal agency decisions on the listed projects as of the
issuance date of this notice and all laws under which such actions were taken,
including but not limited to [Insert the key laws under which Federal agencies have

made final, documented decisions about the projects subject to this notice; drafters



should list only those laws under which a Federal agency made a final decision for
at least one (or more) of the projects covered by this notice.]:

1.

2.

5.

6.

The projects subject to this notice are:

1.

Project Location: [fill in city name, county name, highway number]. Project
Reference Number: (fill in FHWA project number]. Project type: [fill in very
brief description of project (target is no more than 3-5 sentences): project
location, project/construction type, length of project, general purpose,]. NEPA
document: [fill in NEPA document type and ROD/FONSI (if applicable), date of
issuance, and Web address if electronically available].

Project Location: [fill in city name, county name, highway number]. Project
Reference Number: [fill in FHWA project number). Project type: [fill in very
brief description of project (target is no more than 3-5 sentences): project
location, project/construction type, length of project, general purpose,]. NEPA
document: [fill in NEPA document type and ROD/FONSI (if applicable), date of
issuance, and Web address if electronically available).

Project Location: [fill in city name, county name, highway number]. Project

Reference Number: [fill in FHWA project number). Project type: [fill in very



brief description of project (target is no more than 3-5 sentences): project
location, project/construction type, length of project, general purpose,]. NEPA
document: [fill in NEPA document type and ROD/FONSI (if applicable), date of
issuance, and Web address if electronically available].

4. Project Location: [fill in city name, county name, highway number]. Project
Reference Number: [fill in FHWA project number]. Project type: [fill in very
brief description of project (target is no more than 3-5 sentences): project
location, project/construction type, length of project, general purpose,]. NEPA
document: [fill in NEPA document type and ROD/FONSI (if applicable), date of
issuance, and Web address if electronically available).

5. Project Location: [fill in city name, county name, highway number}. Project
Reference Number: [fill in FHWA project number]. Project type: [fill in very
brief description of project (target is no more than 3-5 sentences): project
location, project/construction type, length of project, general purpose,]. NEPA
document: [fill in NEPA document type and ROD/FONSI (if applicable), date of
issuance, and Web address if electronically available).

(Catalog of Federal Domestic Assistance Program Number 20.205, Highway
Planning and Construction. The regulations implementing Executive Order 12372
regarding intergovernmental consultation on Federal programs and activities apply to
this program.)

Authority: 23 USC §139(1)(1)-(2) [strike “A2)” if no SEIS project is listed)

Issued on: [date signed]

[Signatory Name]



[Signafory Title]
[City]



FHWA 139(1) POST-ROD FEDERAL AGENCY DECISION SAMPLE FORM

[Scenario: FHWA previously published a notice for its NEPA and other decisions,
this notice covers USACE and other Federal agency decisions since the first notice.]

DEPARTMENT OF TRANSPORTATION [4910-22-P]

Federal Highway Administration

Final Federal Agency Actions on Proposed Highway in [fill in state name)
AGENCIES: Federal Highway Administration (FHWA), DOT

ACTION: Notice of Limitation on Claims for Judicial Review of Actions by Army
Corps of Engineers, (USACE), DoD, and Other Federal Agencies

SUMMARY: This notice announces actions taken by the USACE and other Federal
agencies that are final within the meaning of 23 USC §139(1)(1). The actions relate to
a proposed highway project, [fill in highway name/number and starting and ending
cities or other points] in the County of [fill in county name(s)}, State of [fill in state
name]. Those actions grant licenses, permits, and approvals for the project.

DATES: By this notice, the FHWA is advising the public of final agency actions
subject to 23 USC §139(1)(1). A claim seeking judicial review of the Federal agency
actions that are covered by this notice will be barred unless the claim is filed on or
before [Insert date 180 days after publication in the Federal Register] [previous
Phrase must be included as written, including the brackets, since it is an instruction
to the Federal Register]. 1f the Federal law that authorizes judicial review of a claim
provides a time period of less than 180 days for filing such claim, then that shorter
time period still applies.

FOR FURTHER INFORMATION CONTACT: [fill in FHWA contact

information, including name, title, agency name, office address and regular office



hours, telephone, and e-maill, [fill in USACE contact information, including name,
title, agency name, office address and regular office hours, telephone, and e-mail),
or [fill in State contact information, including name, title, agency name, office ‘
address and regular office hours, telephone, and e-mail).
SUPPLEMENTARY INFORMATION: On [fill in date], the FHWA published a
"Notice of Final Federal Agency Actions on Proposed Highway in [fill in state
name)" in the Federal Register at [fill in FR reference] for the following highway
project: [Fill in very brief description of project (target is no more than 3-5
sentences): project location, project/construction type, length of project, general
purpose, FHWA project reference number, type(s) of FH WA NEPA document(s),
and date(s) issued). Notice is hereby given that, subsequent to the earlier FHWA
notice, the USACE has taken final agency actions within the meaning of 23 USC
§139(1)(1) by issuing permits and approvals for the highway project. The actions by
the USACE, related final actions by other Federal agencies, and the laws under which
such actions were taken, are described in the USACE decisions and its administrative
record for the project, referenced as [fill in USACE permit number(s)]. That
information is available by contacting the USACE at the address provided above.
Information about the project also is available from the FHWA and the [fill in
name of State agency] at the addresses provided above. The FHWA [insert
references to FHWA NEPA documents, such as FEIS and ROD or EA and
| FONSI] can be viewed and downloaded from the project Web site at [fill in the link],

or viewed at public libraries in the project area [delete text on electronic and library

access if not applicable]. The USACE decision can be viewed and downloaded from



the project Web site at [fill in the link] or viewed at public libraries in the project area
[delete text on electronic and library access if not applicable].

This notice applies to all USACE and other Federal agency final actions taken
after the issuance date of the FHWA Federal Register notice described above. The
laws under wh‘ich actions \;x'ere taken include, but are not limited to [Insert the key
laws under which Federal agencies have made final, documented decisions about

the project since the date of the first §139(1) notice; drafters should not list any law

for which the Federal agency decision is not final or that is not a key Federal law

under which USACE or another Federal agency made decisions or determinations

on the project after the issuance date of the first §139(1) Federal Register notice]:

1.

2.

(Catalog of Federal Domestic Assistance Program Number 20.205, Highway
Planning and Construction. The regulations implementing Executive Order 12372
regarding intergovernmental consultation on Federal programs and activities apply to
this program.)

Authority: 23 USC §139(1)(1)

Issued on: [date signed]

[FHWA Signatory Name]
[FHWA Signatory Title]
[City]



